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Thesis: Particularities of International Construction Contracts in

the Offshore Wind Industry



ESCL First Prize 2021
Thesis: Particularities of International Construction Contracts in the Offshore Wind Industry

Research question

How should standard construction contracts be
modified in order to fit the needs of the offshore wind

Industry, and what are the challenges and perspectives
of amending such contracts?
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Offshore wind highlights

1991 5= 2019 4 2040
EU Offshore Renewable Strategy

1 trillion USD industry

First Offshore Wind Farm in
the world

As part of the European Green
Deal Strategy, the European
Commission aims for 300GW of
offshore wind energy by 2050
through the EU.

International Energy Association
predicts that offshore wind has the
potential of becoming a 1 trillion
USD industry by 2040.

Vindeby operated for 25 years
and generated a total of 243
GWh.

Height: 35m

First Floating Wind Farm in
the World

The farm has five 6 MW Hywind
floating turbines with a total
capacity of 30 MW.

Largest wind turbine in the
world

Haliade-X a 13MW turbine designed by
GE Renewable Energy.

Height: 260m

Height: 101m

2009 P24 2020
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Overview of an offshore wind farm

Source: https://www.researchgate.net/figure/Offshore -wind -farm -and-its -components -DAmico-et-al-2015 fi
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Thesis: Particularities of International Construction Contracts in the Offshore Wind Industry

Common contractual strategies

Engineering
Procurement
Construction

Number of Contracts: Bundle packages, 1-3 contracts

Contract Price: Relatively high, usually lump -sum price

Risk Exposure: Low, usually capped, requires and experienced EPC Contractor

Empl oy er & slow might bewsed with transparency and influence on project deviations

Multi -contracting

Number of Contracts: 9+

Contract Price: Relatively low

Risk Exposure: High; requires an experienced Employer with in -house staff to handle the interfaces
Empl oy er 0 sHigh/direct r o | :

ESCL First Prize 2021

A
A

Engineering
Procurement
Construction
Management

A professional services contract
EPCM Contractor is not part of the
construction contract
EPCM Contractor acts as an agent of
the Employer
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standards

CONTRACT CHARACTERISTICS OFFSHORE WORKS APPLICABILITY

International contractual

A International standard contract A Designed for onshore works
TM A Trusted by international financial institutions A Must be heavily amended, usually a merge between General
A Around 8 standard contracts for works and consulting and Particular Conditions
F . ch services A Most of the parties within the offshore wind industry are
A Suitable under different legal systems familiar with the FIDIC Yellow Book approach
A Extensively elaborated, minimum reliance on the A Must be amended for offshore wind specifics
background law
A Suitable for project financing
A Around 8 standard contracts A Suitable for offshore construction projects
A Developed for oil and gas projects A Provide provisions for vessels
L@ I C A Both onshore and offshore construction contracts; A Mainly used in common law countries
e A Largely based on English law A Must be amended for offshore wind specifics
A More than 100 standards A Developed for charter parties
e ] — A Maritime transport contract, designed for charter A Not suitable for construction
parties A Must be amended to cater for installation works
A Usually, the background law is English law or
Singapore
A Vessel owner friendly
A Norwegian contract standard used in the offshore oil A Suitable for offshore construction projects
‘k\ & gas industry A Mostly used in Norway
r ) A Based on Norwegian law A Must be amended for offshore wind specifics
( J A The models be used for supply, manufacture,
\V construction and installation
A Bilingual Norwegian/English version

Norsk Industri
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Amending FIDIC

w',“"‘“’“»
5 FIDIC CLAUSES OFFSHORE WIND CLAUSES

X\ Bespoke

A The engineer and determinations A Interface risks Ag reement
mechanism A HSE procedures

A Compliance with permits A Unforeseeable physical/soil conditions

A Contractords and empl o A Ajocation of risks in relation to —
og:!ga:!ons)(e.g. the use of data, HSE adverse weather ——
obligations

A E tg M. A Power Curve Waranty/Test ———————

xtension of time
A Advance warnin + A Knock-for-knock indemnity __ —
v warni

A 2 ) A Provision of installation vessel or
Commencement, delay, taking over, cooperation with installation vessel
suspension and termination ST — x

A Def_e_cts_llablllty perl_od and defects A Marine Warranty Surveyor
notification mechanism . . ) .

A - . A Quality warranties: compliance with
Securities and insurance grid codes, noise emissions

A Variations A Coverage of new technology risks

A Force Majeure/Exceptional Events

A Dispute Resolution

ﬁ‘gFIDIC GP3 oOParticular Conditions must not change the balance

&
—
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Knock-for -knock regime

. JE

Contract
Property .
‘ Damage

Fault based liability

Knock-for -knock

The Contractor will have to pay Each party will cover its loss
for damages caused to the irrespective of who caused the
Empl oyer s property. damages.
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Thesis: Particularities of International Construction Contracts in the Offshore Wind Industry

Knock-for -knock regime

+

A Reduces the cost of litigation and
other investigations associated with
the incident

A Facilitates resolution of claims at an
early stage

A Enables cooperation between the
parties and a safe working
environment

A High insurance costs

A Might result in bad personnel behavior
due to lack of punishment

A Might be held unenforceable in some
jurisdictions

A High dependency on the applicable
law
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Knock-for -knock regime

0 T hGantractor shall indemnify and hold harmless the Employer and [the E mp | o yGeoupd the-E-+mp—+—o—yPersobnsl-and-their—respective—agents, against and

from all claims, damages, lossesand expenses(including legal fees and expenses)in respect of:

(a) Bodily injury, sickness,disease or death, of any person Whatsoever arising out of or in the course of or by reason of the design, execution and completlon
of the Works and the remedying of any defect, ur v A ‘

E-mp-—oyPersobnel-orany-of-theirrespective—agents, and

(b) Damageto or loss of property «including the installation vessel» [of the Contractor and Co n t r a Group,rwihether owned, hired, leased or otherwise
provided by the Contractor arising from, relating to or in connection with performance or non-performance of the Contract; and] real-or-personal{other

() [Subject to any other express provisions of the Contract, personal injury, including death or disease, or loss of or damage to the property of any third
party to the extent that any suchinjury, lossor damageis caused by the negligence «including gross negligence» or breach of duty (whether statutory or
otherwise) of the Contractor. For purpose of this SubClause 17.1 (c) 0 t h iprad tslyath mean any party which is not a member of the Employer or
Contractor Personnel, or their respective agents.]

[All exclusions and indemnities given under this Sub-Clause 17.1 shall apply irrespective of cause and notwithstanding the negligence
«including gross negligence» or _breach of duty (whether statutory or otherwise) of the indemnified party or any other entity or party and
shall apply irrespective of any claim in tort, under contract or otherwise at law.] 6

Source: FIDIC (Yellow 1999) Sub-Clause 17.1+ LOGIC (Marine Construction 2004) Sub -Clause 21.1 and 22.6 + BIMCO WINDTIME
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Vesselsand Adverse Weather

S

-

Key aspects

A Limited availability 816 installation
vessels in the world, plan to extend to
23 by 2023

A Day rates range between 100,000 EUR
0200,000 EUR

A Reserved for different projects years
in advance

A Attention must be given to the
suspension/prolonged suspension
mechanism

'r+$

Key aspects

A

A

Contract price can be inclusive or
exclusive of adverse weather days

Regulated under the conditions of
contract and a separate adverse
weather schedule to avoid overlap
with force majeure events

Contractor may be entitled to
additional time if the weather
exceeds the agreed limits
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Conclusion on contracts

COMPONENT

Wind Turbine : Offshore Export :
Foundation : Array Cables Onshore Substation
Generator Substation Cables
SCOPE

: White
Design
FIDIC

Supply

Bespoke

Yellow

Bespoke
FIDIC

Installation

Yellow Yellow
FIDIC FIDIC

Yellow
FIDIC

Bespoke

Vessels Bespoke

Site
Investigations

White FIDIC

Operation and

. Bespoke
Maintenance
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Questions?

Get in touch

m Cristian Rubanovici

M cristian.rubanovici@gmail.com
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Presentation Outline

MProblem Statement
/Research Objective
Research Question
/Research Design
ALiterature

Results

/Conclusion

MDiscussion & Recommendations



Problem Statement

Current situation

u Lack of collaborative incentives to meet future objectives according to complex projects

58 O

29




Problem Statement

\\/)\V)

—
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Problem statement

Theory

v Gain-and-pain-sharing could enhance collaboration and is named in different research papers as the
mechanism to incentivize collaboration.

Gap
A Not often used
A Lack of understanding

and knowledge of the mechanism.

31



Research Objective

v Roadmap for implementation of gain -and-pain-sharing

To generate a strategy for the client
The roadmap is about when, how, and what to implement

32




Research Question

u 00 How c a-and-pain-ghanng mechanism be used, to incentivize
coll aboration and create mutual object



Research Design




Literature: The Definition

v gain-and-pain-sharing is defined as an agreement that allows the parties in a
construction project to share profits or cost savings and to share losses due to errors
or cost increases. Next to financial benefit, a gain -and-pain-share mechanism can also
result in non -monetary rewards such as satisfaction and recognition

Objectives &
Monetary Non -monetary Collaboration

L)
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Concepts

Target cost Risk-Pot Bonus-Malus Sharing of new created

SORNPRONE |
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